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Executive summary 

China's impressive economic rise in recent decades has positioned it as a 

major player in international markets. The Asian giant has the capacity to 

attract Spanish companies, and especially has a good market niche for the 

confectionery sector. However, the process of internationalization of a 

patisserie from Cordoba to China is complicated. The Asian country is 

governed by a legal system that is very different from the Spanish one, and 

its business and consumer culture is also very different from ours. Therefore, 

this paper explores the legal channels that should be followed to position 

oneself as a successful foreign company in China.   
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Introduction 

he Asian giant has a growth potential that has attracted huge 

volumes of foreign direct investment (FDI), especially since 

Deng Xioping's economic reforms began. In recent years, the 

government and various public institutions have fostered institutional 

improvement and a good policy environment favourable to foreign 

companies. Special economic and high-tech development zones have also 

been established, and infrastructure have been improved. In addition, the 

huge size of its market is one of its main attractions. That is why, at the end 

of 2017, 136,997 foreign invested enterprises were registered in China, and 

60,533 foreign companies were established in 2018 alone, investing more 

than 134.9 billion US dollars. For the Asian giant, companies have been and 

will continue to be important players in the market.  

 However, despite these opportunities, foreign companies face major 

challenges, especially in the landing phase. Doing business in a foreign 

country is never an easy task, and in the Chinese market it is especially 

challenging. Despite its impressive economic development, China remains 

an economy in transition, and companies face governmental, legal and 

regulatory challenges. China is an emerging market characterized by a weak 

and rapidly evolving institutional, judicial and regulatory environment. 

Sectors undergoing constant change include capital/finance, real estate, 

labour markets and digital media content, among others. On the other hand, 

the administrative environment is complicated, and preferential issues can 

be established between the acceptance, support or approval of some acts 

over others. A clear example is the Go Global strategy, with which China has 

created national champions such as Huawei, which it still favours today; or 



Process of internationalization of Cordovan pastry to China from a legal perspective  

9 

the Made in China 2025 strategy, with aims to promote ten industries in 

particular. These include advanced information technology, robotics, 

aerospace and aeronautical equipment, high-tech maritime equipment and 

modern rail transport equipment (Jintae, Sutherland, Yul, Liu and Pan, 2019).  

 In the case of the confectionary sector, China is the world´s ninth 

largest importer, with average growth rates over the last five years of 15%. 

Moreover, the trend in the sector is very positive, with annual growth rates 

of 10% expected. This is due to the rise of the middle class in the country. It 

should also be considered that the policies introduced by the government 

in terms of national retail infrastructure achieved great improvements in 

Western distribution and trade channels, so that the Chinese were able to 

access these establishments more efficiently and with more accessible 

prices. Currently, the share of foreign products in the confectionery sector is 

about 25%, as the products tend to be more expensive than domestic 

products. The target group tends to be mostly executives or office workers 

between 25 and 40 years old. Its main trading partners in this sector are its 

neighbouring countries in Southeast Asia. Thus, Spain is the 15th largest 

exporter to the Asian giant (Represas, 2018).  

This sector is divided into 3 categories: 1) biscuits, 2) cereals and 3) 

bakery and confectionery. The latter category dominates the sector, which 

shows particular interest in pastries (44%), cakes (38%), bread (17%) and other 

dessert preparations (1%). However, it must always be borne in mind that 

China is a heterogeneous set of different markets, with significant 

differences in per capita income and tastes. Therefore, the main markets for 

Spanish companies, or for anyone interested in accessing the Chinese 

market, should be Beijing, Shanghai, Guangzhou and Shenzhen. These 

regions have a very good standard of living and are closer to the West than 
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the others. However, for authors such as Abello (2013), the easiest way to 

enter this sector is through joint ventures, as it is easier to adapt products to 

the needs of Chinese consumers. This paper will analyse whether this is true, 

as well as the rest of the legal process involved in the internationalization of 

a Spanish confectionery into China.  
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Objective 

tarting from the economic relations between Spain and China, 

the aim of this research is to examine the legal process of 

internationalization that a Spanish family-run bakery must go 

through to establish itself in China. We will say that this company from 

Cordoba has less than 100 employees, but it has the resources to start its 

internationalization process towards China, specifically towards the Beijing 

area. This bakery would have a product that is different from the rest 

(Cordovan cake), but it also needs to adapt its foodstuffs to the Chinese 

market to survive and be competitive. 

Therefore, this research aims to analyse the cultural and legal context of 

China, to explore the possibilities for Spanish companies to access the Asian 

market and to determine the applicable tax regulations, as well as to clarify 

the possible methods for resolving commercial conflicts in the framework 

of relations between companies in China. To fulfil the objectives of the study, 

we will try to answer the following research questions: Is the selected 

country suitable for the internationalization of Spanish companies? What 

legal and commercial implications does internationalization entail? How can 

a positive internationalization be achieved? 
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Chinese market context 
 

Economic and political context in the framework of Spain-

China relations 

Bilateral relations between Spain and China began in 1973, when 

Beijing took advantage of the context created by its entry into the 

United Nations to reach out to as many countries as possible and to be 

recognized internationally as the only legitimate government of China. Since 

then, Spain has maintained the economic dimension as the central axis of its 

strategy towards China, which began to diversify with the publication of the 

Asia-Pacific Framework Plan in 2000, to reinforce the cultural dimension as 

well. In fact, in 2003, the Spain-China Forum was set up as a biannual high-

level platform for political authorities and social actors from both countries. 

Thus, in 2005, the intensification of relations between the two countries 

came to a head with a Comprehensive Strategic Partnership during Hu 

Jintao's visit to Spain.  

In this way, the relationship between Madrid and Beijing would acquire 

a level equivalent to China's bilateral relations with Germany and France. 

This partnership was accompanied by the signing of 16 bilateral agreements 

(Esteban, 2018). The main bilateral economic agreements are the Economic 

and Industrial Cooperation Agreement of 1984; the Agreement on the 

Promotion and Reciprocal Protection of Investments (APPRI) of November 
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2005; the Bilateral Agreement on Social Security of May 2017; the Bilateral 

Agreement on Double Taxation of November 2018; the Agreement on the 

Establishment of a Bilateral Investment Promotion Working Group of 

January 2011; the MOU on the Establishment of the Business Advisory 

Council of 2015; and the MOU on Cooperation in Third Markets of November 

2018 (ICEX, 2021). 

In the period from 2004 to 2011, relations also intensified thanks to 

China's economic strength, especially in the financial sphere and Spain's 

financing needs in the context of the Eurozone crisis. During this period, 

China acquired around 12% of Spain's public debt and became Spain's 

second largest international creditor. Thus, the economic pillar of the 

bilateral relationship continued to be the central axis of the bilateral 

relationship for Spain, no longer restricted to the promotion of Spanish 

business presence in China but incorporating the attraction of Chinese 

investment in Spain and with a growing asymmetry in favour of China. In 

recent years, the presence of multilateral issues on the bilateral agenda has 

increased due to China's growing influence in global governance and in the 

provision of global public goods. This is reflected in Spain's entry as a 

founding member of the Asian Infrastructure Investment Bank and former 

Prime Minister Rajoy's last two visits to China to attend the G-20 summit in 

2016 and the New Silk Road Forum for International Cooperation in May 2017.  

China is currently the main driver of the global economy, accounting 

for 30 per cent of the world's annual gross domestic product growth and is 

expected to become the world's largest economy by around 2030. Also, 

China is one of Spain's main trading partners outside the European Union 

and is expected to rank among the top if its economy evolves as expected. 

China is Spain's third largest supplier and the 10th largest investor in our 



Process of internationalization of Cordovan pastry to China from a legal perspective 

14 

country. For its part, since China joined the WTO in 2001, Spain has been one 

of the best import partners for China in the EU. In the period 2000-2016, the 

number of Spanish companies importing Chinese products increased 

ninefold. As for Spanish exports to China, these have experienced a great 

boost thanks to the boost in Chinese domestic demand and the improved 

competitiveness of Spanish companies, so much so that China has become 

Spain's 10th largest customer, the third outside the EU after the US and 

Morocco.  

However, in contrast to the phenomenon of imports, Spain exports 

comparatively less to China than the EU average. In any case, it should be 

noted that Spanish exports to China are evolving very positively, having 

grown by 28.3% in 2017 

compared to 16.85% of 

EU exports to China. 

The number of 

companies exporting 

to China has increased 

from 6,500 in 2010 to 

almost 15,000 in 2017, 

making China the fifth 

country to which most Spanish companies export, although only a third of 

them do so on a regular basis.  

 In this line, according to Spanish investment flows in China, the barriers 

to access to foreign capital limit the entry of Spanish companies into the 

Chinese market. According to the Foreign Investment Register of the 

Ministry of Industry, Trade and Tourism, in 2010 Spanish gross investment in 

China amounted to 1,812 million euros compared to 142.3 million euros in 
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2019 and 56.7 million euros in 2018. In the first quarter of 2021, Spanish gross 

investment in China amounted to 8.1 million euros. With 3,512 million euros 

of stock in 2019, China ranks 21st in the ranking of countries as a destination 

for Spanish investment (0.7% of the total), of which 119,160 euros are directed 

to the food industry. In 2019, Spanish investment in China generated 33,687 

direct jobs (Esteban, 2018). 

Chinese business culture in relation to Spanish products “Made in 

Spain” 

In general, Chinese consumers rank Spanish products in the medium-

high range, but behind products from other developing countries, both in 

technology-intensive and non-technology-intensive sectors. As for the 

attractiveness of Spanish brands, it tends to be lower than that of our 

products. In other words, there is a diffuse idea that Spanish products are of 

quality, but they are not associated with specific brands. This is due to the 

smaller number of Spanish companies, compared to other countries, 

established in China, as well as the absence in China of an image of 

quality/luxury associated with Spanish products equivalent to that of other 

neighbouring countries. Moreover, Spanish companies are not as 

specialized in consumer goods as those from other developed countries and 

focus more on the service sector, which is not as visible to the average 

Chinese citizen.  

 Thus, the Chinese value Spain in the same way as the larger Western 

European countries. Spain is seen by China as tolerant, rich, honest, 

trustworthy, strong, peaceful, supportive and religious. However, studies 

show that Spain is still unknown in China to a large part of the population, 

who only associate its image with bullfighting and football. However, this is 

not a bad thing. This image of a country with a rich historical and cultural 
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heritage gives Spain a certain air of grandeur in the eyes of a population like 

China's, which attaches great importance to these factors. Moreover, unlike 

other Western powers, Spain did not play a major role in China's imperialist 

pressure between the mid-19th and mid-20th centuries. Likewise, in recent 

years, both China and Spain have significantly strengthened their cultural 

diplomacy, being especially intense in the bilateral sphere after the signing 

of the Strategic Partnership Agreement in 2005 (Esteban, 2018). 

 In the specific case of the pastry sector, it should be noted that it has 

always been important and traditional in the Chinese diet, especially in the 

northern provinces (such as Beijing). Consumers in the pastry sector can be 

divided into two groups: those who prefer Western-looking products but 

adapt them to the Chinese consumer, and those who go to Western 

franchises such as Starbucks. The main city where this type of product is 

consumed is Shanghai, as it is the most westernized province in China 

(Abello, 2013). For its part, the presence of Spanish confectionery products 

in China is still not very representative in the market. Chinese consumers 

prefer Southeast Asian products, sweets that are more adapted to the tastes 

of local consumers. However, it is worth highlighting the good reputation 

enjoyed by Spanish agri-food products among Chinese consumers, who 

know and appreciate the European quality standards of our products. Our 

agri-food products can be positioned in the medium-high or premium price 

segment due to the good reputation enjoyed by our agri-food products 

(Represas, 2018).  

Despite the good reputation of Spanish products, we must be careful 

when negotiating with other entrepreneurs. We must consider rules of 

protocol such as the extreme punctuality of the Chinese businessman; or 

that in China one must greet the oldest person first, as well as handing out 
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business cards with both hands and in two languages. Of course, you should 

avoid jokes, and instead of using your finger to point, use your hand. During 

the conversation, we should refer to our interlocutor by his or her surname 

and official position. It is always advisable to have the help of a good 

intermediary and translator who knows the language and culture well (Xu 

and Wei, 2020). 

Identification of trade barriers and potential risks for the pastry 

sector 

 Barriers to market entry are the economic, regulatory, technological, 

or other factors that obstruct or restrict entry into a country. Some are 

internal (company - specific), such as lack of management skills or lack of 

resources; others are external (market specific). In the case of foreign 

companies in China, they face numerous regulatory, cultural o human 

resource challenges, among others. 

 The regulatory challenges faced by foreign companies in China can be 

governmental, legal and regulatory. This is because China is an emerging 

market, characterized by a weak and rapidly evolving institutional, judicial 

and regulatory environment. There is a great deal of fluidity in regulations, 

such as those governing labour markets. In addition, government 

procedures are not very transparent. Everyday tasks such as obtaining 

permits to sell products become very tedious. Moreover, local actors are 

aware of local institutional fragility and use it to support domestic rather than 

foreign firms. Indeed, China has long been adopting ambitious national 

policies to promote domestic firms, such as the Made in China 2025 strategy, 

which aims to strategically advance 10 industries, such as robotics. In this 

way, China seems to use national legislation and government interventions 

to favour its domestic firms.  
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 In terms of cultural challenges, it should be noted that each region or 

municipality has generated a rich value system of its own. In China there are 

cultural variations even between regions such as Shenzhen or Taiyuan, so 

an internationalization plan must be 

developed for each region. The 

human resources sector is also a 

challenge. Foreign capital has 

introduced practices that, 

particularly, benefit seniors’ 

managers, which has become very 

attractive to Chinese employees. 

China´s employment system has gradually shifted from being capital-driven 

to talent-driven. Attracting and retaining highly skilled personnel is one of 

the main challenges for foreign companies in China. As a result, high-skilled 

workers demand high wages and can easily change jobs (Jintae, Sutherland 

and others, 2019). 

 In the case of agri-food products, there is a more concrete barrier: the 

mandatory Registration of all Food and Beverage companies selling or 

wishing to sell their products in China. In addition, the General Administration 

of Quality Supervision, Inspection and Quarantine of China (AQSIQ) issued an 

Administrative Regulation on the Registration of Importers and Exporters of 

Imported Food whereby all food products from all exporting companies that 

have not complied with this requirement will not be allowed to enter the 

Chinese market. Once the initial registration has been completed, each 

exporter will be assigned a registration number and the registered 

information will be accessible on the AQSIQ website, where any changes to 

the information provided will need to be amended. The lists of exporters, 

agents or foreign food producers that have been registered will be 



Process of internationalization of Cordovan pastry to China from a legal perspective  

19 

published and regularly updated by AQSIQ and will be available online 

(Camara de Comercio Hispanochina, n. d..).  

 Pastry shops also face logistical challenges. Due to practical and 

infrastructural reasons, bakery companies in China must be geographically 

spread throughout the country. Unlike other food products that can be 

preserved for a longer time, bread and pastries have a short shelf life and 

stricter storage conditions. Bakeries have to offer fresh products in a country 

where food safety is a very important factor due to the numerous food 

scandals that have occurred in recent years. As a consequence, this requires 

large-scale investment in manufacturing equipment, labour and renting or 

buying commercial premises across the country, constituting a major 

obstacle to geographical expansion (Represas,2018). Therefore, initially, it 

makes sense for the Spanish company to establish itself in a specific 

province.
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Foreign Direct Investment in China in 

the Spanish pastry shop context  

hina has not been a priority destination for the 

internationalization of Spanish companies and Spanish 

investors have been less inclined to invest in China than 

those from other neighbouring countries. However, some of the 600 

Spanish companies established in China have a long and successful 

track record in this country. Furthermore, the implementation of the Bilateral 

Social Security Agreement and the update of the Double Taxation 

Agreement may favour bilateral investment flows (Esteban, 2018). However, 

even so, the process of internationalization of a company to China is 

challenging. For this reason, we must be aware of the context of the country 

we are targeting. In this section, special attention will be paid to China's 

legal-political system, which is the most relevant for this international legal 

work.  

 Thus, it should be mentioned that the most important public 

institutions in the People's Republic of China are the National People's 

Congress (NPCC) of the PRC and the Standing Committee. The Constitution 

is the most important law, followed by laws, administrative regulations and 

State Council decisions. It is also worth mentioning that the Chinese Civil 

Code has undergone a late codification, as it was only published on 28 May 

2020 and came into force on 1 January 2021. On the other hand, it is 

necessary to know that in China there is no private property right, only the 
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right of use, which is 50 years for domestic industry, 40 years for domestic 

business and 50 years for mixed (Xu and Wei, 2020).  

Below we will study the law that most affects foreign investors and the 

different steps they must follow until they establish themselves in the Asian 

country.  

New FDI regulation in China 

 The new Foreign Direct Investment Act entered into force on 1 January 

2020, simultaneously repealing the foreign investment legal framework to 

date and unifying the PRC's foreign investment legal regime. It applies both 

to wholly foreign-owned enterprises (WFOEs) and to those in which foreign 

investment is made through a partnership with a local entity (Equity Joint 

Ventures or EJVs) (Torres, 2020). The 

main objective of this law is to 

improve the business environment 

for foreign investors and ensure that 

their activities in China enjoy the 

same conditions as domestic 

companies (Xu and Wei, 2020). The 

new FDI aims to completely reform 

the discipline of access, promotion, protection, and management of foreign 

investment in China, which until now has been regulated by three laws: 

Chinese-Foreign Equity Joint Ventures Law, Wholly Foreign Owned 

Enterprises Law and Chinese-Foreign Contractual Joint Ventures Law.  

 Foreign investment refers to investment activity undertaken directly or 

indirectly by a natural person, enterprise or other organization (foreign 

investors), including the following circumstances: a foreign investor setting 

up a foreign-funded enterprise in the territory of China independently or 
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jointly with any other investor; an investor acquiring ordinary or ownership 

shares, or other similar rights and interests of a company in the territory of 

China; an investor making investments to start a new project in the territory 

independently or jointly with any other investor; an investor directing 

investments in any other manner provided for by Chinese laws, 

administrative regulations or provisions of the State Council. The main 

changes introduced by this law are as follows (article 2 FDI). 

 This law introduces several positive changes like a management 

system of "pre-established national treatment and negative list" which 

implements the principle that foreign investors and their investments will 

receive treatment no less favourable than that accorded to Chinese 

domestic investors at the initial stage of investment. In doing so, the number 

of prohibited sectors (from 190 to 73) on the 2020 Foreign Investment Access 

Negative List has been reduced, and a date has been set to remove the ban 

on other prohibited sectors (article 4 FDI). In addition, the new FDI proposes 

to establish, for the first time, a foreign investment notification system. 

Investors and FIEs will be required to submit relevant information through 

the enterprise registration system established by the Ministry of Commerce 

and the enterprise credit information disclosure system established by the 

State Administration of Market Regulation (article 7 FDI). 

 This Law also establishes a national security review system to 

determine whether a foreign investment may affect national security. It is 

explicitly announced that any decision followed by a security review is final, 

and the decision taken cannot be challenged or reviewed. Subsequent 

legislation will clarify the scope, content, procedure, timelines and legal 

consequences of the review process. Along these lines, the General Meeting 

becomes the most important body of the company instead of the Board of 
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Directors. On the other hand, with the new law, unanimity is no longer 

required to amend the articles of association or to increase or reduce capital, 

for example. Substantial reserves are allowed. Corporate governance must 

follow PRC company law. The organizational form, governance structure 

and operating rules of FDI companies will be subject to the provisions of 

Chinese company law and other applicable laws (article 31 FDI).  

 Likewise, the new FDI provides that technical cooperation should be 

based on self-determination, and commercial standards in the foreign 

investment process. The terms and conditions of foreign cooperation will be 

set in accordance with the principle of fairness and equality in negotiations. 

Government departments and personnel are not allowed to publish, or 

illegally provide to third parties, trade secrets that have come to their 

knowledge in the course of their duties. Finally, the FDI establishes a system 

of protection for foreign investors or an FIE against an administrative practice 

of a government department or its personnel, which is deemed to violate 

their legitimate rights and interests (Rodriguez, S.F.). 

 As we can see, new FDI substantially improves the position of foreign 

companies in China. 

Company law 

 Foreign corporate governance in China must follow PRC company law. 

The organizational form, governance structure and operating rules of FDI 

companies will be subject to the provisions of Chinese company law, and 

other applicable laws (Rodriguez, n. d.). 

 Companies in China can take two types of legal forms: with legal 

personality or without legal personality. Entities with legal personality, such 

as limited liability companies and joint stock companies, can be subjects of 
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civil rights and actions, enjoy civil rights, and assume civil obligations 

autonomously and independently. Entities without legal personality, on the 

other hand, cannot assume civil obligations independently. There is no 

unified definition of unincorporated entities in Chinese law, which can be 

organized as partnerships - with general or limited liability - or as 

cooperative entities.  

 Foreign investments in China may be structured through different legal 

forms, which will be subject to different legal regimes. These include 

branches, representative offices (RO), wholly foreign-owned enterprises 

(WFOEs), contractual joint ventures (CJVs), equity joint ventures (EJVs), 

foreign-owned commercial enterprises (FICEs), foreign-owned joint stock 

companies (FIJSCs), holding companies, regional headquarters and 

partnerships (Pereira, 2011). 

In order to determine the most efficient way to enter a market, a series 

of determinants must be taken into account, such as the size of the 

company, its international experience, the specificity of its assets, political 

stability (country risk) and the cultural 

distance between the country of 

origin and the country of destination 

of the investment, among others. The 

size of the company influences the 

way it enters the market. Larger 

companies tend to use forms that 

allow them more control, such as 

WFOEs, and smaller companies, which have fewer resources, opt for Joint 

Ventures because they reduce transaction costs and, therefore, risk, both 
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financial and operational. The choice of entry form is a relevant strategic 

decision for the company. The most efficient way to enter a market is the 

one that compensates the control-risk trade-off for the company.  

 In the case of China, the most used legal entities are WFOEs, Joint 

Ventures and ROs. WFOEs are companies wholly owned by foreign 

investors, and are the most frequently used legal form, due to the complete 

control it confers on foreign investors. WFOEs are usually incorporated as 

limited liability companies, with full capacity to operate within their 

authorized scope of activity (Pereira, 2011). The RO is one of the most 

attractive ways for foreign investors to familiarize themselves with the 

Chinese market. It is the easiest type of foreign investment structure to 

establish, as it is an extension of the foreign company without independent 

legal personality. The RO does not assume civil liability. However, ROs in 

China can only engage in 1) market research, exhibition and advertising 

activities related to the company's products or services and 2) liaison 

activities related to product sales (Dezan Shira, 2021). 

 Another option for internationalizing a company to China is the joint 

venture. This legal structure will be the best option for our bakery. Joint 

Venture is a legal form subject to Chinese government approval whereby 

foreign investors can establish a business relationship by entering into a 

contract with Chinese partners (Pereira, 2011). Previously, Chinese individuals 

were explicitly excluded from being a shareholder in a joint venture, but with 

the new FIL, this limitation no longer exists. There is now more flexibility to 

choose local partners (Dezan Shira, 2021). Under this legal form, one part of 

the capital is owned by one or more Chinese partners and the other part by 

one or more foreign partners.  
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 Prior to the entry into force of the new FIL, there were two types of JVs: 

on the one hand, contractual JVs, whereby investors entered a contract with 

Chinese partners in which the terms of investment and cooperation, the 

distribution of revenues, risks and losses were regulated, but not in 

proportion to the capital but based on the agreement between the parties. 

On the other hand, the capital JVs, whose difference with the contractual 

one is that profits, control, and risk were distributed on the basis of the 

percentage of the partners' investment. With the entry into force of the new 

FIL, newly created joint ventures will be subject to the provisions of the 

Companies Act directly.  

 This partnership allows the transfer of technology and know-how to 

the local partner (Opera Global Business, 2020). Furthermore, this contract 

will regulate issues such as investment and cooperation conditions, revenue 

sharing, risk and loss sharing or operating and management criteria, among 

others. Most JVs are structured as limited liability companies, although they 

can also be incorporated without legal personality, and can carry out various 

activities within their authorized scope of activity (Pereira, 2011). The JV will 

also be governed by the Foreign Investment Law of the People's Republic 

of China under Article 42.  

 There are mainly two reasons for foreign investors to choose a joint 

venture structure. The first is that the foreign investor intends to invest in a 

restricted industry sector where the law only allows foreign investment 

through a JV with a Chinese partner. The second is that the foreign investor 

wants to take advantage of the sales channels and network of a Chinese 

partner. Normally, the Chinese partner will have local market knowledge 

and established contacts (Dezan Shira, 2021). For the latter reason we will 

choose the joint venture to enter the Chinese market. As stated in the first 
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paragraphs, the Chinese confectionery market is complicated. Consumers 

prefer local sweets or those sold by multinationals such as Starbucks, so for 

our bakery to work, we will have to adapt it to the Chinese market. 

The establishment of a foreign investment structure in China usually 

takes three to six months. The government authorities involved in such 

establishment are Ministry of Commerce (MOFCOM) and its local branches; 

State Administration of Market Regulation (SAMR) and its local branches; 

State Administration of Foreign Exchange (SAFE) and its local branches; 

State Administration of Taxation (STA) and its local branches; General 

Administration of Customs (GAC) and its local branches; and the National 

Bureau of Statistics (NBS) and its local branches. Furthermore, the 

establishment process varies depending on the chosen investment 

structure and the intended business environment (Dezan Shira, 2021).  

 The establishment of a foreign-owned enterprise in China (for JVs) 

involves two stages: approval and registration. Foreign investors must apply 

for prior approval of the proposed name from the State Administration for 

Industry and Commerce. After approval, the following authorizations must 

be obtained:  

- Approval of the specific investment project. According to the relevant 

NDRC regulations, the establishment of an FIE is subject to verification 

by the NDRC. However, local authorities often do not require such 

verification for FIEs that do not engage in manufacturing.  

- Approval of the establishment of the entity: regardless of the type of 

business activity envisaged, prior to establishing a JV, approval must 

be obtained from the Ministry of Commerce or its local branches, 

which will issue a Certificate of Approval if approved. 
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- Prior Real Estate Approval and Environmental Impact Assessment 

Approval: investment projects involving land acquisition require Prior 

Real Estate Approval from the Ministry of Land and Natural Resources 

or its local branches, and projects involving construction activities must 

obtain Environmental Impact Assessment Approval from the State 

Environmental Protection Administration or its local branches.  

- Sector-specific approval: WFOEs and JVs whose business activities 

are in sectors subject to the supervision of special authorities, such as 

pharmacy, tourism and education, among others, must obtain specific 

approval from the relevant authorities.  

The State Administration for Industry and Commerce or its local 

branches are responsible for the registration of the establishment of all 

WFOEs and JVs after obtaining the relevant approval. Once the registration 

is completed, an economic activity license will be issued. Following the 

approval and registration procedures, JVs are required to make several 

additional registrations with the 

competent authorities for their 

day-to-day operation. Such 

post-establishment 

registrations mainly include 

registrations of the entity's seal, 

organizational, tax and foreign 

exchange code, approval of the 

opening of bank accounts, 

capital injection and verification, change of business license after capital 

injection, as well as financial, social security, statistical and customs 

registration (Pereira, 2011).  
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In any case, to register an FIE in China, it is a prerequisite to own or 

lease premises. This requires that the FIE possesses all legal documents 

relating to the premises. Generally, only one company per office unit can be 

registered. Under limited conditions, one office unit can be used to register 

several companies. Many new entrants to the Chinese market find success 

using serviced offices offered by any number of providers in China's major 

cities. Once the business license is obtained, the newly established FIE must 

choose a specific bank to open the bank account, without which the entity 

will not be able to carry out its day-to-day operations.  

FIEs in China need to establish at least two bank accounts: a basic RMB 

account and a foreign currency capital contribution account. The RMB 

account is the only account from which the company can withdraw cash in 

RMB. The basic RMB account often acts as a designated account for making 

tax payments. In addition, an FIE must also have a foreign currency capital 

contribution account to receive capital contributions from the foreign 

investor. Approval to open such an account can be obtained from the SAFE. 

Foreign investors can establish the above accounts in China through 

international banks with international banks with local presence; the main 

banks are Bank of East Asia, Citibank, DBS Bank, Hang Seng Bank, HSBC and 

Standard Chartered; or through a Chinese bank, the most important being 

the Industrial and Commercial Bank of China, Bank of China, China 

Construction Bank, Agricultural Bank of China and the Bank of 

Communications (Dezan Shira, 2021). 

With respect to share capital, under Chinese law, all companies, 

including FIEs, are required to have a minimum share capital. In addition to 

the minimum share capital, FIEs are subject to a special total investment 

requirement that may affect various aspects of their business. According to 
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the legal definition, share capital is the amount of capital contributed by 

foreign investors to a company within a certain legally established period, 

and represents the foreign investor's share in the company's capital. 

Although the law sets a minimum share capital of only RMB 30,000 for multi-

investor limited liability companies and RMB 100,000 for single-investor 

limited liability companies, in practice the authorities may require a higher 

amount, based on the principle that the share capital must be capable of 

supporting the scale of the business. In addition, it is envisaged that a higher 

minimum share capital may be required for investment in certain sectors. 

Total investment refers to the amount (including share capital and 

third-party financing) required to undertake the project, in accordance with 

the joint venture contract and the articles of association of the company. 

Under Chinese law, certain ratios between equity capital and total 

investment must be respected, thus limiting the borrowing capacity, as 

follows: 

Total investment 
Share capital (as a percentage of total 

investment) 

Up to $3 million At least 70% of the total 

3 to 10 $ million At least 50% (minimum USD 2.1 million) 

10 to 30 $ million At least 50% (minimum USD 5 million) 

More than $30 million At least 1/3 (minimum USD 12 million) 

Pereira, 2011 

Both the increase and reduction of the share capital and the total 

investment are subject to government approval and registration, and it is 

therefore advisable to try to match the initial projections as closely as 

possible to the actual financing needs in order to avoid repeated 
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applications for approval and registration. The corporate purpose is also 

subject to approval by the competent authorities and registration with the 

relevant Administration for Industry and Commerce ("AIC"). The corporate 

purpose must be consistent with the company's articles of association and 

must be stated in the company's business license. 

The company's corporate purpose should reflect the characteristics of 

the sector or activity included in its corporate name. For example, "the 

wholesale of confectionery" may be included in the company object of a 

confectioner's shop. The company will only be allowed to carry out activities 

included in its corporate purpose, so the investor will need to define it 

carefully. If it is too broad, it may not be approved by the competent 

authorities, but if it is too narrow, it may limit the company's activities. In 

practice, it may be advisable to consult the authorities on this issue before 

incorporating the company to define an appropriate corporate purpose. 

Changes to the corporate purpose are also subject to approval and 

registration with the relevant authorities. 

The company must also have a legal representative. This is the person 

authorized to act on behalf of the company. According to the Chinese 

Company Law, the position of the legal representative of the company shall 

be assumed by the president, an executive director or an officer, who must 

be listed in the articles of association and registered in accordance with the 

law. However, in an EJV, if the investors are required to appoint a board of 

directors, the chairman of the board of directors shall be the legal 

representative. Similarly, if a board of directors is created in an FSC, its 

chairman will be the legal representative. 

To register a legal representative, investors must submit a certificate 

of qualification to the registration authorities, which must state, among other 
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things, that the representative has no criminal record, or has not been held 

liable for illegal acts in the exercise of the representation of another 

company during the last three years. Normally the company, and not the 

legal representative, is liable under civil law for the acts of its legal 

representative. However, the representative can be penalized or sanctioned 

administratively, and even criminally, for the company's illegal acts or 

offences (Pereira, 2011).  

Thus, in the case of a joint venture, the following are involved in the 

management of the company: the shareholders, an executive director (or 

board of directors), one or more supervisors, a general manager and a legal 

representative. The general manager will be responsible for the day-to-day 

operations of the company. This position may be held concurrently by the 

chief executive officer or a member of the board of directors. Several deputy 

managing directors may 

also be appointed, which 

will be referred to as a 

management office. A 

director of the board of 

directors may 

simultaneously hold the 

position of CEO, deputy 

CEO or any other senior 

management position, 

which includes CFO or any other position designated as such in the 

company's articles of association (Dezan Shira, 2021).  

All this can be found in the P.R.C. Company Law and the P.R.C. 

Partnership Companies Act, as set out in Article 31 of the new FDI. 
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Tax Law in the food sector 

In 1994 China undertook a tax reform to establish a simplified tax 

system geared towards a socialist market economy. Today, taxes are the 

most important source of revenue for the People´s Republic of China 

government. They are a key component of macroeconomic policy and have 

a major impact on China´s economic and social development. Therefore, 

each company is required to file its tax returns annually. The Chinese fiscal 

year runs from 1 January to 31 December, corresponding to the calendar 

year. The Chinese government collects taxes from individuals and 

businesses through the State Administration of Taxation (SAT), which is 

China's supreme tax authority and is a ministerial-level department directly 

subordinate to the State Council. The structure of the Chinese tax system is 

organized at both local and state level, the budget is managed in a 

decentralized manner at different levels of government (Opera Global 

Business, 2020). 

For this purpose, the company must engage a registered Chinese 

accounting firm to conduct the annual audit. The tax authorities can review 

and inspect the declaration documents and check that the correct amounts 

have been declared. The tax authorities may also randomly select 

companies for tax audits and reviews. Some sectors are selected every year 

for a self-review prior to the tax audit. These are usually sectors with high 

profits. The tax authorities also require a tax audit prior to the liquidation of 

the company. If a taxpayer fails to pay a tax or a withholding agent fails to 

pay the amounts withheld by the deadline, they may face a daily surcharge 

of 0.05% of the tax due from the due date of payment.   The tax 

authorities may inspect the books of accounts, account vouchers, 

statements and other relevant information of the taxpayer and the 
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withholding agent, including, in the latter case, information on amounts 

withheld or collected and paid. Account books, accounting records, financial 

statements, tax receipts, invoices, export receipts and other tax relevant 

documents must be kept for 10 years. Taxpayers may face penalties if they 

fail to comply with legal and regulatory obligations. Serious cases can even 

lead to criminal sanctions. (Pereira, 2011).  

The main taxes in 

China are: Corporate 

income tax (25%); Value-

added tax (17%, 13%, 3% and 

others); Social security 

contributions per monthly 

salary (variable up to 40%); 

Property tax (variable); 

Withholding tax on 

dividends paid to non-residents (10%); Withholding tax on interest paid to 

non-residents (10%) and Royalties paid to non-residents (Opera Global 

Business, 2020). 

In our case, we have established a joint venture with an office In China, 

therefore we have to pay special attention to the following taxes, which have 

been established by the State Taxation Administration of the People´s 

Republic of China:  

Corporate Income Tax Law 

This tax differentiates between a tax resident enterprise (TRE), such as 

a joint venture, and a non-tax resident company. A TRE is an enterprise 

established under Chinese law or an enterprise established under foreign 

law but with its effective management located in China. TREs are subject to 



Process of internationalization of Cordovan pastry to China from a legal perspective  

35 

income tax all over the world. In the case of China, all companies registered 

in China are considered ETRs (PWC, 2019). 

The standard CIT tax rate is 25%. There are lower tax rates for qualified 

companies, but this is not the case for our bakery.  

Value Added Tax 

Another major tax is the Value Added Tax, which is one of the two main 

turnover taxes in China. It is a neutral tax that allows businesses to offset the 

VAT incurred on relevant purchases against their VAT liability. VAT taxpayers 

are classified into general taxpayers and small-scale taxpayers, depending 

on the amount of annual taxable sales. Taxpayers with annual taxable sales 

exceeding the annual sales ceiling set for small-scale taxpayers must apply 

for general taxpayer status. On 1 May 2018, the taxpayer ceilings were unified 

to RMB 5 million (approximately USD 710,000). To support the Development 

of small and micro enterprises, the STA offers a preferential VAT exemption 

policy for the period from 1 January 2019 to 31 December 2021. Under this 

policy, small taxpayers will be exempted from VAT when their monthly sales 

do not exceed RMB100,000 (Dezan Shira, 2021). 

Consumption Tax 

Another tax that a bakery has to face in China is the excise tax. This tax 

applies to all persons and organisations that manufacture and import taxable 

products, process taxable products on consignment or sell taxable 

products. This tax applies to all those products whose excessive 

consumption is harmful to health, social order or the environment; for luxury 

and non-necessary products; for energy-intensive and high-end products.  

Withholding Tax 
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We also have to pay attention to the Withholding Tax. This is a tax on 

passive income generated by non-resident companies in China. In the case 

of a Joint Venture, it would apply. The withholding tax rate is currently 10%. 

However, we have to refer to Article 9 of the Convention between the 

Kingdom of Spain and the People's Republic of China for the elimination of 

double taxation in relation to income taxes and the prevention of tax 

avoidance and evasion and its protocol of November 2018 to determine that:  

When: 

(a) an enterprise of a Contracting State participates directly or indirectly in the management, 

control or capital of an enterprise of the other Contracting State; or 

(b) the same persons participate directly or indirectly in the management, control or capital 

of an enterprise of a Contracting State and an enterprise of the other Contracting State, and in either 

case the two enterprises are bound together in their commercial or financial relations by conditions 

accepted or imposed which differ from those which would be agreed upon by independent 

enterprises, profits which would have been realized by one of the enterprises in the absence of such 

conditions, and which have not in fact been realized by reason of those conditions, may be included 

in the profits of that enterprise and taxed accordingly. 

2. Where a Contracting State includes in the profits of an enterprise of that State, and taxes 

accordingly, the profits of an enterprise of the other Contracting State which have already been taxed 

in that other Contracting State, and that other State recognizes that the profits so included are profits 

which would have been realized by the enterprise of the first-mentioned State if the terms agreed 

between the two enterprises had been those on which independent enterprises would have agreed, 

that other State shall make an appropriate adjustment to the amount of the tax which has been 

imposed on those profits. In determining such adjustment, regard shall be had to the other provisions 

of this Convention and the competent authorities of the Contracting States shall, where necessary, 

consult with each other.  

Property Tax 

In addition, real estate tax is payable upon the establishment of a joint 

venture in China to operate as a bakery. All owners, custodians or users of 

real estate for commercial purposes must pay this tax. The applicable tax 



Process of internationalization of Cordovan pastry to China from a legal perspective  

37 

rate is 1.2%, calculated on the residual value minus 10 - 30% of the original 

value of the property, which is determined by the local government. 

However, during the period from 1 January 2019 to 31 December 2021, small 

taxpayers can enjoy a tax reduction of up to 50%, depending on the decision 

taken by the provincial governments.  

In this line, companies using land in cities and towns are subject to 

urban and municipal land use tax. The tax base of the land use tax per square 

meter is: RMB 1.5 to 30 in large cities; RMB 1.2 to 24 in medium-sized cities; 

RMB 0.9 to 18 in small cities; and RMB 0.6 to 12 for county towns, villages, 

industrial and mining areas. Local governments have the right to increase or 

decrease the tax rate according to their socio-economic conditions. During 

the period from 1 January 2019 to 31 December 2021, small taxpayers can 

enjoy a tax reduction of up to 50%, according to the decision of provincial 

governments (Dezan Shira, 2021).  

Labour Law 

Except for ROs, FIEs can hire employees directly themselves. Chinese 

labour law requires employers to sign a written contract with their 

employees within one month of the employee's first day of employment 

with the company. If they fail to do so, the salary is doubled for each month 

without a contract and the contract becomes open-ended by default. The 

contract must include the scope, conditions and place of work, occupational 

hazards, production safety conditions, salary and other matters required by 

law and regulation. An exception to this rule is part-time work, where an oral 

agreement is considered sufficient. In general, China allows three types of 
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employment contracts: fixed-term 

contracts, permanent contracts and 

end-of-job contracts. However, it 

should be noted that after two 

consecutive fixed-term contracts, the 

employee can demand an open-ended 

contract from the employer for any 

extension of his or her contract (Pereira, 

2011).  

Fixed-term contract 

This type of contract creates an employer-employee relationship for a 

fixed term and can be used for part-time or full-time work. In most cases, a 

fixed-term contract can be renewed only once, after which it will be 

necessary to give the employee an open-ended contract upon renewal for 

a second time. Some clauses may be inadmissible under Chinese law, while 

others are mandatory. For example: employers may stipulate a probationary 

period at the beginning of the contract, during which it is comparatively 

easier to dismiss the employee. In addition, the employer can pay the 

employee 80% of the full salary of the full salary stipulated in the 

employment contract, although this amount cannot be less than the local 

minimum wage. 

 On the other hand, the employee can resign with only three days' 

notice. It is therefore not advisable to stipulate a very long probationary 

period. The duration of the fixed-term contract will determine the maximum 

length of the probationary period that the employer can set. 

 Thus, when the duration of the contract is 3 months, there will be 

no probationary period. If the duration of the contract is from 3 months to 1 
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year, the probationary period is one month. If the duration of the contract is 

from 1 to 3 years, the maximum duration of the probationary period is two 

months; and if the duration of the contract is more than 3 years, the 

maximum duration of the probationary period is 6 months. During the 

probationary period, the employer may dismiss the employee if it is 

established that he/she does not meet the requirements for the job. The 

burden of proof is on the employer. 

Part-time contract 

In this type of contract, the employee cannot work more than four 

hours a day or 24 hours a week. In addition, no probationary period is 

allowed, and both the employer and the employee can terminate the 

agreement at any time. The employee is not entitled to severance pay; the 

employee must be paid at least every 15 days; and part-time employees are 

not required to have a written contract.  

 Contract of indefinite duration 

Due to its unlimited duration and limited grounds for termination, the 

open-ended contract guarantees job security until retirement. In particular, 

an employee with an open-ended contract can only be dismissed for 

reasons of immediate dismissal, dismissal with 30 days' notice or in the 

context of a mass redundancy. During a mass dismissal, employees with 

open-ended contracts must have priority over other employees. The normal 

working hours are 8 hours per working day and 40 hours per week. The 

employer must remunerate the overtime of employees at around 150% of 

the regular salary worked on a working day and 300% for overtime worked 

on holidays.  

In the case of hiring foreign employees, it is different. According to the 

revised Administrative Regulations on the Employment of Foreigners in 
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China and the Entry-Exit Regulations issued in 2013, the procedures for a 

company to hire foreign employees include: application for a Letter of 

Notification of Work Permit for Foreigners in China; application for a Z visa or 

R visa; application for a foreign work permit; and application for a residence 

permit. All of these can be applied for at the State Administration of Foreign 

Experts Affairs (SAF) and its local branches. But we should also be aware 

that foreign workers are classified into three levels: high-level talents (Level 

A), professional talents in line with labour market demand (Level B), and 

other talents in line with labour market demand (Level C). The classification 

is based on the suitability and eligibility of expatriates through a 

comprehensive assessment system that includes a points-based system. 

Applicants are assigned points based on their education, salary level, age, 

previous achievements, work experience and Chinese language level. 

Moreover, depending on the city, foreign employees are treated differently. 

In the case of Beijing, they are treated as domestic employees, which means 

that social security payments are compulsory. However, foreign employees 

can benefit from social security exemptions if they come from countries with 

which China has social security exemption agreements, such as Spain 

(Dezan Shira, 2021).  

 In any case, employees must register for social security and 

provide employees with the social security legally provided for. However, 

there are no national rules specifying the level of benefit; employers must 

rely on local authorities to determine the amount and form of payment. 

Social security includes pensions, unemployment insurance, health 

insurance, work injury insurance and the housing fund. Employees must 

apply different coefficients to employers depending on whether they are 

resident or non-resident. In addition, employers must withhold contributions 

from employees and pay them on their behalf. Some pension and health 
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insurance contributions are calculated based on the average salary during 

the previous year, which is published annually by the relevant local 

authorities (Pereira, 2011). China’s social security system consists of five 

different types of insurance plus a compulsory housing fund: 

China’s Social Security System 

Category 

Contribution 

Description Employer 

rates 

Employee 

rates 

Pension insurance 

Around 

20%** 

 

Around 8% Designed to enable an 

individual to receive financial 

support after retirement. 

Unemployment 

insurance 

0.5 - 1 % Around 

0.5% 

When a worker loses his job, 

he can claim unemployment 

benefits for 24 months. 

Medical insurance 

5-12% Around 2% Intended to cover part of the 

cost of treatment of a worker in 

the event of illness or non-

occupational injury. 

Work-related injury 

insurance 

0.5-2%  In the event of occupational 

injury or disease, the cost of 

treatment will be covered. 

Maternity insurance 

0.5-1%  Intended to cover the medical 

expenses of the worker´s 

childbirth and her salary during 

maternity leave. 

Housing fund 

5-12%*** 5-12% Designed for employees to 

save for buying or renting a 

house. 

Dezan Shira, 2021 
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On the other hand, according to the Trade Union Law of the People's 

Republic of China, enterprises with 25 or more employees who are members 

of trade unions must establish a basic-level trade union. The employer must 

consult the trade union before making any important decisions on the 

operation, management, and development of the enterprise. Trade unions 

must be invited to meetings held by the employer on issues that may affect 

their interests, such as wages, social welfare, occupational health and safety 

and social security. In addition, if the employer intends to unilaterally 

terminate an employment contract, it must inform the trade union of the 

reasons in advance. The union may ask the employer to reconsider its 

decision if it believes that the employer is contravening the law, 

administrative regulations or the employment contract itself (Pereira, 2011). 

 The FIEs also have the alternative option of employing Chinese 

workers through employment agencies. According to the relevant laws and 

regulations, labour posting arrangements are only applicable for: a 

temporary position with a maximum duration of 6 months; an auxiliary 

position to provide ancillary services to the main or core business of the 

employer; and a substitutable position whereby a permanent employee is 

replaced by a temporary one while the former is out of the company for 

holiday, study or other reasons. The total number of seconded employees 

used by an employer must not exceed 10 per cent of the total number of 

employees, including permanent and seconded employees. In addition, 

there must be a contract between the sending company and the posted 

employee, the posting company and the FIE, as well as the posted 

employee and the FIE, respectively. The contract between the posting 

company and the posted employee must have a fixed term of at least two 

years. 



Process of internationalization of Cordovan pastry to China from a legal perspective  

43 

 Finally, there is another option for having workers: outsourcing. 

Outsourcing is an additional option for FIEs. Typically, the most commonly 

outsourced tasks are those that require specialized skills, a high degree of 

confidentiality, or those that have a clear scope but have significant 

consequences if executed incorrectly. Good examples in China include 

accounting, tax filing, human resource management and payroll processing. 

Many small and medium-sized companies choose to completely outsource 

some or all these functions, while large companies will set up a separate 

entity to handle these back-office tasks in their regional subsidiaries. 

From a legal point of view, dismissing employees in China can be more 

difficult than expected, especially under regulations that came into force in 

2008. According to China's Labour Law (1994), employers must follow the 

following steps to ensure that the dismissal is lawful. First, it must be 

determined whether the termination of the contract is early or not.  If the 

employer chooses to terminate the contract before the expiration of the 

fixed-term contract, this is considered "early termination" and certain 

additional requirements apply. 

On the other hand, in the case of early termination, the employer must 

try to negotiate an agreement with the employee, including the date of 

termination, severance pay and any other necessary details. This is usually 

the safest option, even if there are grounds for unilateral termination. If a 

termination agreement cannot be reached, consider whether there are 

grounds for immediate dismissal for extreme cause or 30 days' notice for 

other causes, bearing in mind the legal obstacles to these forms of 

termination. If none of the above measures can be taken, the dismissal is 



Process of internationalization of Cordovan pastry to China from a legal perspective 

44 

likely to be considered an unlawful dismissal and additional severance pay 

may be required (Dezan Shira, 2021) 

In the event of a labour dispute, the parties may request mediation or 

arbitration, as well as take proceedings before a judge. Labour arbitration is 

the procedure prior to the initiation of a lawsuit. If an employee files a claim 

directly with the court using as evidence a proof of non-payment of wages 

issued by the employer, and that claim does not involve any other dispute 

about the employment relationship, the court will approve the filing of the 

case (Torres and D’Alma, 2020). 

Intellectual property for foreign trademarks 

Intellectual property (“IP”) is protected in China by registration. A 

trademark applicant must file an application in Chinese with the Trademark 

Office, which will decide within 36 to 42 months of receiving all supporting 

documents. The period of 

protection is 10 years from the 

date of registration. The patent 

application must be filed with 

SIPO, which normally publishes it 

18 months after the filing date. The 

protection period is 20 years for 

invention patents and 10 years for 

utility models and design patents, in all cases from the filing date. Chinese 

law only protects patents and trademarks registered with the competent 

authorities. Copyright, however, is protected from the creation of the work, 

although it is advisable to register it for evidentiary purposes. The laws that 

regulate it are Trademark Law of the People's Republic of China, Patent Law 
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of the People's Republic of China and Copyright Law of the People's 

Republic of China. In addition, the new FDI, in its article 22 states that:  

The State protects the intellectual property rights of foreign investors and 

foreign-invested enterprises; protects the legal rights and interests of 

intellectual property right holders and relevant right holders; and for acts 

infringing intellectual property rights, strictly pursue legal liability in 

accordance with the law.  

 China is also a party to the Patent Cooperation Treaty, the Trademark 

Law Treaty, the Protocol relating to the Madrid Agreement, the WIPO Treaty 

and the Rome Convention, among others (Santander Trade, 2021).  

 The main competent authorities are the State Intellectual Property 

Office ("SIPO"), the State Administration for Industry and Commerce ("SAIC"), 

including the Trademark Office and the Trademark Appeal Commission, and 

the General Copyright Administration (“GCA”).  

 In case of suspected infringement of an intellectual property right, 

anyone can report it to the administrative authorities if there are indications 

of infringement. The right holder (or his registered user) can directly request 

the authorities to investigate the case and sanction the infringer, without the 

need to provide further evidence. It should also be noted that civil actions 

are time-barred after two years from the date on which the rightsholder or 

the data subject knew or should have known of the infringement.  

 The competent authority is the authority of the place where the 

infringement of the right has been committed (either the place where the 

act has been performed or the result has been produced) or the place of 

residence of the infringer. If a possible infringement of these rights is 

discovered, the administrative authorities must initiate an investigation. The 

SIPO, SAIC and GCA are responsible for handling patent, trademark and 
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copyright infringement litigation, respectively. These authorities must order 

the infringer to immediately cease the infringement, apply to the courts for 

enforcement of the decision, mediate compensation at the request of the 

parties in dispute and, where appropriate, confiscate the illegal profits or 

seize, destroy the infringing products or copies and, finally, impose a fine.  

 In addition, those who exercise an intellectual property right without 

the authorization or license of its legitimate owner may be sued in the civil 

courts of the place where the infringement was committed (the place where 

the unlawful acts were carried out or where they produce their effects) or 

where the defendant resides. The number of damages (including 

reasonable expenses to stop the infringement) depends on the type of 

intellectual property right involved. For example, in case of infringement of 

trademark rights, the compensation will be calculated based on the profits 

made by the infringer, or the damages suffered by the right holder.  

 Criminal proceedings for infringement of intellectual property rights 

may also be initiated against persons using an identical trademark on the 

same type of product without the authorization of the trademark owner, if 

the matter is serious enough to constitute a criminal offence. Or against 

persons who knowingly sell counterfeit trademark goods, if the volume of 

sales is relatively large, among other cases. Criminal proceedings may be 

initiated before the court of the place where the offence was committed 

(either the place where the acts were committed or the results were 

produced), or the place of residence of the accused. Criminal sanctions 

imposed on offenders may consist of imprisonment, detention, restriction or 

a fine (the latter may be imposed independently or together with the other 

sanctions). Criminal prosecutions for IPR infringement are normally time-

barred after 10 years.  
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 In the case of foreigners, they can submit applications for registration 

to the GAC (General Administration of Customs), together with all supporting 

documentation. The GAC will decide within 30 working days whether to 

grant the registration, which will take effect from the date of the decision 

and will be valid for 10 years. The IPR holder may apply to the GAC for an 

extension of the registration within six months prior to its expiry. Each 

extension shall be valid for 10 years. In the case of IPR not registered with 

the GAC, the holder must apply to the customs authorities for precautionary 

measures (detention of the goods) and deposit a security equivalent to the 

value of the goods. In this case, the customs authorities will detain the 

allegedly infringing goods. Within 20 working days from the date of 

detention of the goods, the right holder must apply to the courts for 

measures to order the infringer to cease his actions or to protect the goods 

from the infringer's actions. The customs authorities shall cooperate in the 

enforcement of the court decision, after being notified thereof. 

 On the other hand, if the local customs office discovers an import or 

export of goods suspected of infringing a registered intellectual property 

right, it shall immediately notify the right holder, who shall request the 

competent customs authority to take protective measures and shall deposit 

a security equivalent to the value of the goods, within three working days of 

notification by the customs authorities. The customs authorities will only 

detain suspect goods when these requirements are met. The customs 

authorities have 30 days from the detention of the goods to investigate and 

determine whether there has been an infringement of registered intellectual 

property rights. If they are unable to determine this within this period, they 

must immediately notify the right holder so that the right holder can request 

the court to take measures to order the infringer to cease its actions or to 

protect its assets from those of the infringer (Pereira, 2011).  
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Dispute resolution mechanism in China 
 

n international trade, and when doing business in China in 

particular, foreign investors are sometimes involved in 

disputes with their local partners. This may be due to 

multiple causes such as delays or non-payment, delivery of goods of 

lower quality than agreed, late deliveries or non-compliance with any 

of the clauses included in the joint venture agreement, in this case, which 

has been carried out. In this regard, Chinese law offers different ways of 

international dispute resolution, such as consultation, mediation, arbitration, 

and judicial proceedings. The first three options constitute what are called 

extrajudicial alternative dispute resolution mechanisms, and the last one, 

litigation (Torres, 2011).  

ADRs 

In this case, we will study mediation and arbitration. The mediation in 

China is what in Spain we would be known as a conciliation process. The 

Chinese mediator is not limited to an intermediary role; among other powers, 

he or she can make settlement proposals, assess the facts of the case, as 

well as comment on the respective merits of each party's case and give 

instructions on substantive matters when necessary. The process is highly 

interventionist. Even in extraordinary cases, the mediator may put pressure 

on the parties to accept the settlement proposal. In the Chinese legal 

system, there is no real separation between mediation and arbitration (Art. 

41.4 SHIAC Arbitration Rules).  
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 In the case of arbitration, there is either the Hong Kong International 

Arbitration Centre (HKIAC) or the China Economic and Trade Arbitration 

Commission (CIETAC). The CIETAC is the oldest arbitration institution in the 

world and one of the leading permanent institutions of international 

arbitration. It is known for resolving economic and commercial disputes in a 

completely impartial and efficient manner. It hears disputes arising from 

economic and commercial transactions of a contractual or non-contractual 

nature, both international and domestic, and is associated with the China 

Council for the Promotion of International Trade.  

 International arbitration is regulated by the 1959 New York Convention 

on the Recognition and Enforcement of Foreign Arbitral Awards, of which 

China and Spain are members (CIETAC, 2013). The HKIAC, where applicable, 

is dedicated to corporate and financial disputes, infrastructure-related 

disputes and maritime issues. It is also efficient and neutral and enjoys a 

unique position as part of China under the 'one country two systems' 

doctrine. Another option for the resolution of international trade and 

investment disputes is the International Court of Arbitration of the 

International Chamber of Commerce. Since 1923, it has been recognized for 

its international outreach and effectiveness (Gamez, 2020).  

Litigation 

There are four levels of courts in China: 1. the Basic People's Courts; 2. 

the Intermediate People's Courts; 3. the Higher People's Court; and 4. the 

Supreme People's Court. Most cases are decided by the Basic People's 

Courts, but if the case involves complex foreign elements or the amount is 

very large and substantially affects the region, it will go to and be decided 

by the Intermediate People's Courts.  
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 The Civil Procedure Act establishes two instances for the court 

procedure: trial and appeal. The decision of the appellate courts is final, and 

no further appeal is possible, except for the review procedure in case of error 

in the decision of the appellate court. The trial, on the other hand, comprises 

the following procedural stages: filing of the claim and defense; presentation 

of evidence and cross-examination; hearing and judgement. If the plaintiff or 

defendant is not satisfied with the judgment, he or she may appeal within 15 

days of notification of the judgment in the case of Chinese litigants, or within 

30 days in the case of foreign litigants.  

 The appeal initiates the second 

instance procedure. If no appeal is 

lodged, the judgment becomes final. 

In most cases, the court will render a 

judgment within six months of the 

application in the first instance, and 

within three months after the appeal 

has been lodged in the second 

instance. However, this time limit does 

not apply to cases involving foreign rights, for which the law does not set 

any time limit for a decision.  

 Such cases with foreign elements are usually heard by a three-judge 

court. All documents and evidence, as well as the hearing, must be 

conducted in Chinese, and the parties, at their own expense, may request 

translations. During the court proceedings the judges usually try to mediate 

the matter. If a mediation agreement is reached and notified to the parties, it 

will have the same effect as a judgment. If mediation is unsuccessful, the 

court will issue a judgement (Pereira, 2011).   
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Conclusions  

After analyzing the political, economic and legal context of China in the 

context of the internationalization of a family business from Cordoba 

dedicated to the confectionery sector, and exploring the necessary 

process that a company must follow to successfully position itself in the 

Chinese market, the following conclusions have been drawn: 

 1.Bilateral relations between Spain and China have intensified in 

recent years. While it is true that these have always revolved around the 

economy, recently importance has also been given to the cultural, political 

and social spheres. This will help Spanish products to become better 

known in China, where they already occupy a very good position in the 

agri-food sector. Spanish food is considered of very high quality. However, 

Chinese consumer culture is very different from that of the West, so, if the 

market is accessed, special attention will have to be paid to adapting the 

product to the Chinese market. 

 2. The Chinese market presents legal, cultural and political 

challenges that are difficult to solve without a local partner. Therefore, 

although there are options such as ROs or WFOEs, it has been determined 

that the most appropriate entry mechanism for China is the Joint Venture. 

Through a JV, market access risks can be reduced, as well as the time it 

would take for a Spanish brand to become known on its own. 

 3. The Joint Venture is considered as just another local company, 

despite its peculiarities as a mixed legal form (foreign-local capital). This 

company is governed by the new FDI, which has been beneficial in aspects 

such as the protection of intellectual property, or the reduction of legal 

uncertainty by unifying all previous laws on foreign direct investment. It is 
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also governed by the Chinese Company Law, as well as all related 

regulations (labour law, intellectual property or taxation, for example). 

Therefore, a thorough understanding of the Chinese market, as well as the 

right choice of a local partner, will be necessary for a successful 

internationalization.  

4. A joint venture is a business partnership with another company or 

individual from another country, with totally different customs from your 

own. For this reason, the contract of incorporation should be very clear and 

carefully drawn up. However, in case of conflicts between a Spanish 

company and its local Chinese partner, there are optimal conflict resolution 

mechanisms. These dispute resolution mechanisms are divided into ADRs 

and litigation. After researching them, it has been found that arbitration, in 

centres such as the HKIAC or the CIETAC, is the best option for resolving 

disputes.  
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